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LYNCH Circuit Judge. This appeal is froma sentence entered

after aremand for resentencing follow ng this court's vacating of one

count of conviction. United States v. Pefia- Lora, 225 F. 3d 17 (1st Cir.

2000). There are two i ssues of note. The first i s whether we wi ||
entertainthe governnent's argunent, nmade for the first time on appeal,
that the | aw of the case doctrine bound the district court not to
reconsider its earlier resolutionof asentencingissue, andtherefore
t hat t he def endant was not freeto raisethis argunent the secondtine
around. The second i s the defendant's argunent that heisineligible
for the sentenci ng enhancenent i n ki dnappi ng cases where the victimis
not rel eased wi thin seven days. See U.S.S. G 8§ 2A4.1(b)(4)(B) (2000).
Not surprisingly, we reject both argunents.

On May 1, 1998, Jorge Lorenzo- Hernandez was found guilty
followwngajurytrial of conspiringtoconmt ahostage takingfor
ransom( Count One), 18 U. S. C. § 1203(a) (2000), aiding and abetting a
host age t aki ng (Count Two), id., and using and carryingafirearmin
relationtothe hostagetakinginviolationof 18U S.C. § 924(c) (1)
(2000) (Count Five). He was sentenced to 135 nonths in prison for
Counts One and Two respectively, to be served concurrently, and 360
nmont hs i n prison for Count Five, to be served consecutively to Counts
One and Two. Lorenzo- Hernandez appeal ed t he convictions onall three

counts, contesting the sufficiency of the evidence.



n Septenber 1, 2000, this court affirned Lorenzo- Her nandez' s
convi ctions on t he host age-taki ng counts, set asi de the conviction on
the firearmcount, Count Five, for insufficiency of evidence, and
remanded to the district court for resentenci ng on Counts One and Two.
Pefla- Lora, 225 F. 3d at 26-29. On remand, the district court heard
argunment and agai n sent enced Lor enzo- Hernandez to 135 nonths i n pri son
for each of Counts One and Two, to be served concurrently. Lorenzo-
Her ndndez now appeal s t hi s sentence. He argues that the district court
i nproperly enhanced his sentence based on U. S. S. G 8§ 2A4. 1(b) (4) (B),
whi ch provi des for a one-Il evel enhancenent for a ki dnappi ng i n whi ch
t he "victi mwas not rel eased bef ore seven days had el apsed."” He says
t hat because t he evi dence shows t hat he only joi ned t he host age t aki ng
five days before the victi mwas rescued, the one-1| evel enhancenment

shoul d not apply to him W affirmthe district court's sentence.

l.

On August 15, 1997, Lorenzo Pefia- Morfe, Lorenzo- Hernandez' s
co-def endant, and a person nanmed "Charlie" abducted Ri chardson Leo
M eses-Pinentel at gunpoint. M eses-Pinentel was twenty-six years ol d,
and was t he manager of the Cache Li quor Store, one of the busi nesses
owned by his brother. Thevictim restrainedinhandcuffs andwith a
hood over his head, was taken to a private resi dence and held for a

$500, 000 ransom He was heldincaptivity for ten days before he was
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rescued by the FBI. In additionto Pefia-Mrfe and "Charlie,” there
wer e several other conspirators involved. The coconspirators were
Tomas Lorenzo-Pérez (the fat her of the def endant Lor enzo- Her nandez),
Lui s Manuel Pefa-Lora, Santiago Acosta- Ml ina, C ecencio Martinez-
Correa, Amabl e Nol zaco- Morl a, and Rai mary Lavandi er (the wi fe of
Lor enzo- Her nandez). Throughout t he abducti on, M eses-Pi nentel was
handcuf f ed, bl i ndf ol ded, and gagged; at ti nes he was kept i n a bat ht ub.
Peri odi cal | y t hroughout the abducti on, the ki dnappers nade t el ephone
calls to M eses-Pimentel's brother and uncl e demandi ng ransomand
threatening to kill M eses-Pinentel.

M eses- Pinentel was first heldin one place for three days
by Pefia- Morfe, Lorenzo-Pérez (the father), Pefia-Lora and "Charlie."
The ki dnappers, fearing that the victim m ght be |ocated by
authorities, recruited Acosta-Mlina. M eses-Pinentel was then
transferred to Acosta-Mlina' s honme, aplace the ki dnappers t hought
woul d be harder for the authorities to discover.

On August 20, 1997, M eses- Pi nentel was agai n noved, this
timetoahoneinBarrio Corero where Lorenzo-Hernandez livedw th his
w fe Rai mary Lavandi er. As of August 20, M eses-Pi nentel had been a
hostage for five days. M eses-Pinentel was chained to a bed in a
bedroomat the rear of the house, handcuffed, and bl i ndf ol ded wi t h duct
tape. On August 20, the victinls brother recei ved seven tel ephone calls

fromt he ki dnappers i n whi ch they threatened him that this woul d be
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t he | ast day on whi ch he coul d pay the ransombefore they resortedto
killing Meses-Pinentel.
On August 25, 1997, under questioning fromthe FBI, Pefia-

Morfe admittedto hisrole, and |l edthe FBI tothe Lorenzo- Hernandez
resi dence. Onthe sane day, a FBI SWAT t eamsurrounded t he resi dence,
announced its presence, and ordered the occupants of the house to
| eave. At this point, Lorenzo-Hernandez cane to the roomin which
M eses- Pi nent el was hel d, unchai ned hi mfromthe bed, renoved t he
bl i ndf ol d and t he handcuffs, escorted hi minto anot her room and told
himto act |ike he was part of the group. Apparently, Lorenzo-
Her nandez hoped to bl uff his way out with hisvictim Ashort while
| ater, those in the house cane out and were arrested by the FBI agents.

M eses- Pimentel was rescued. He had been held hostage for ten days.

A. Law of the Case

The governnent argues that Lorenzo-Hernandez's appeal of
his sentence at this stage of the case is barred by the |aw of the

case doctri ne. See United States v. Ticchiarelli, 171 F.3d 24, 28-29

(1st Cir. 1999). However, the governnent did not present this
argunment to the district court and we therefore do not consider it

here. United States v. Slade, 980 F.2d 27, 30 (1st Cir. 1992) ("It

is a bedrock rule that when a party has not presented an argunent to
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the district court, she may not unveil it in the court of appeals.").

| f the government w shes to assert at resentencing before the
district court after remand that certain issues resolved earlier
shoul d not be revisited, it should say so then.

B. Sent enci ng Gui del i nes

The district court judge sentenced Lorenzo- Her nandez by
appl yi ng t he sent enci ng gui del i ne for kidnapping, US. S.G §2A4. 1. He
applied a six-Ilevel enhancenent in accordance with U S. S.G 8
2A4.1(b) (1), because ransomwas denanded. He al so appl i ed a one-| evel
enhancenent pursuant to U. S.S.G § 2A4.1(b)(4)(B), becausethe victim
was not rel eased bef ore seven days had el apsed. It is this one-Ievel
enhancement that Lorenzo-Hernandez challenges in this appeal.!?

Lorenzo- Her nAndez argues that the evidence at trial
establ i shed that he did not jointhe hostage taking until August 20,
1997, when the victi mwas rel ocated to his residence. He concedes t hat
t he sent enci ng gui del i nes' secti on on assessi ng rel evant conduct in a
jointly undertaken crimnal activity, US. S.G§ 1Bl1.3(a)(1)(B),
instructs the court to consider "all reasonably foreseeabl e acts and
om ssions of others infurtherance of thejointly undertaken cri m nal

activity." |d. However, he argues t hat because applicationnote 2to

L If this one-level enhancenent were not applied, Lorenzo-
Her nandez woul d have an adj ust ed of fense | evel of thirty-one, and he
woul d have faced a sentence inthe 97-121 nonth range. U S.S. G Ch. 3,
Pt. A sentencingtable. Instead his adjusted offenselevel isthirty-
two and he was sentenced in the 108-135 nonth range.
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US S.G§81B1.3(a)(1)(B) states that "[a] defendant's rel evant conduct
does not i ncl ude t he conduct of nmenbers of a conspiracy prior tothe
def endant j oi ni ng t he conspiracy, evenif the defendant knows of that
conduct, " his sentence cannot be enhanced based on the fact that the
victi mwas not rel eased wi thin seven days, because the victi mwas
rel eased five days fromthe start of Lorenzo-Hernandez's i nvol venent in
t he host age t aki ng. I n short, Lorenzo-Hernandez argues that the
district court erredwhenit considered Meses-Pinentel's five daysin
captivity beforethe victi mwas transferred to Lorenzo- Hernéandez's
residence in sentencing Lorenzo-Hernéandez.

| n response, the government argues that there was sufficient
evi dence t o showt hat Lorenzo-Hernadndez was i nvol ved i n t he host age
t aki ng before the victi mwas rel ocated to his hone. The gover nnent
contends that Lorenzo- Herndndez nust have known about t he host age
t aki ng before M eses- Pi nentel was noved to hi s house because it was a
“fam |y affair": Lorenzo-Hernandez's fat her was shown to be actively
i nvol ved fromthe outset, and Lorenzo-Hernandez's wi fe was | ater
i nvol ved. The government al so argues t hat Lor enzo- Her ndndez nust have
participated in the hostage taking before M eses-Pinmentel was
transferred to his honme, because he had to arrange for the transfer.

I n addi tion, the governnent argues that evenif application
note 2 to 8§ 1B1.3(a)(1)(B) prohibits the sentencing court's

consi deration of "the conduct of nenbers of a conspiracy prior tothe
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def endant j oi ning the conspiracy” in nost circunmstances, the note
cont ai ns an exception for an "unusual set of circunstances in whichthe
excl usi on of such conduct may not adequately reflect the defendant's
cul pability.” 1In such circunstances "an upward departure may be
warranted.” U S.S.G § 1Bl1.3(a)(1)(B), cnt. n.2. The governnment
contends that this caseis one of unusual circunstances, and a sent ence
enhancenment is all owed.

We review "challenges to the evidentiary support of a

sent enci ng gui del i nes enhancenent™ for clear error, United States v.

Patrick, 248 F.3d 11, 27 (1st Cir.), cert. denied, 122 S. Ct. 620
(2001). We reviewquestions of the |l egal nmeani ng of the guidelines de

novo. United States v. Mtchell, 85 F.3d 800, 813 (1st Cir. 1996).

Both are invol ved here.

There are alternate readi ngs of the basis for the tri al
j udge' s sentenci ng deci si on, the grounds for which are not explicit.
The first is that the judge appears to have nade a subsi di ary fact ual
det erm nati on t hat Lorenzo- Her ndndez was a nenber of the conspiracy
fromthe outset and not just for the five days in which he actively
partici pated. Thedistrict court's one-Ilevel enhancenent rests onthe

district court's findingthat this was "a continuing crimnal situation



i nwhichthis defendant actively participated.” Further, the district
court judge explicitly stated that he agreed with the governnent.?
The facts here support such a concl usi on. Lorenzo- Her nandez
j oi ned t he host age-t aki ng conspi racy before the victi mwas rel ocated to
hi s home. Lorenzo-Hernandez's father was actively involvedinthe
operation fromits beginning. Further, it is reasonabl e to conclude
t hat Lorenzo- Her nandez nust have known about the schene before the
rel ocati on took place, because he had to plan for that relocation.
Alternatively, thedistrict court finding my be read as
appl yi ng t he "unusual set of circunstances"” exceptionto application
note 2, U S.S.G 8§ 1B1.3(a)(1)(B), cnt. n.2, should there be any
anbiguitytoU. S.S.G 8 2A4.1(b)(4)(B). Indeed, the sentencing court
repeatedly stated that "there i s an unusual set of circunstances here
and that this is the kind of case . . . [where] an upward

departure may be warranted. "2 Thus, even crediting Lor enzo- Her nandez' s

2 On t he ot her hand, Lorenzo-Her ndndez poi nts to ot her | anguage
of the trial judge, contained in the judge's denial of Lorenzo-
Her nandez' s notion for acquittal or a newtrial, that "defendant's rol e
in the conspiracy began when the victi mwas noved from [ Acost a-
Molina]l's house to the defendant's."

The judge nade this statenent to refute Lorenzo-Hernandez's
argument t hat because he and Acost a- Mol i na never nmet, he coul d not be
inthe conspiracy. Inthat context, this statenment may be read as
sayi ng t hat Lorenzo-Hernandez' s participationinthe conspiracy began,
at the latest, when the victimwas noved to his house.

s VWi | e, technically, an upward departure is not the sane as
an enhancenent, for present purposes the distinction does not matter.
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position that he was only i nvol ved for five days, thetrial judge was
warranted in utilizing the unusual circunstances exception.
I n the end, though, we thi nk Lorenzo- Her nandez has m sr ead

t he gui deline, and the district court was correct in applyingthe
enhancenent. The gui deli ne provi des for an enhancenent if the victim
was not released "before seven days had elapsed.” U S. S.G 8§
2A4.1(b)(4)(B) (enphasis added). Evenif Lorenzo-Hernandez di d not

jointhe conspiracy before day five, it isinescapablethat, by reason
of thevictims prior confinenent, the seven days was runni ng. Thus by
t he second day of defendant's active i nvol venent, the seven-day peri od

for rel ease was endi ng. The gui deli nes speak to therel ease dat e of

thevictim not tothelengthof tinmethe defendant isinvolvedinthe
ki dnappi ng. One of the purposes of the enhancenent guidelineisto
create incentives to rel ease ki dnappi ng victins by ratchetting upthe
penal ti es the | onger the ki dnapping |l asts. See U.S.S. G § 2A4.1, cnt.
backg' d (" The adj ust ment recogni zes the i ncreased suffering involvedin
| engt hy ki dnappi ngs and provi des anincentivetoreleasethevictim").
Further, the term nation of the crime by | awenforcenent officers after
seven days does not benefit ki dnappers any nore thanit benefits those
who i ntend to steal or take by fraud a sumof noney but find their
scheme foil ed by police before it has borneits full fruits. See

United States v. Robbi o, 186 F. 3d 37, 43-44 (1st Cir. 1999) (def endant

properly sentenced for using counterfeit checks based on| oss from
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counterfeit checks al ready cashed and t hose not cashed because of

apprehensi on by authorities); United States v. Egenonye, 62 F. 3d 425,

428-29 (1st Cir. 1995) (in sentencing defendant for using other
peopl e's credit cards, | oss cal cul ation properly included potenti al
noney fromcards obtai ned but not used because of apprehensi on by
police). Thus, evenif Lorenzo-Hernandez joi ned t he conspiracy only
five days beforethevictim s rescue, the enhancenent still applies
because the victimwas not rel eased before seven days had el apsed.

The sentence is affirnmed.
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